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Chief Sponsor: Katy Hall
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LONGTITLE
General Description:

This bill addresses mal practice actions against health care providers.
Highlighted Provisions:

Thisbill:

» definesterms;

» with respect to a medical malpractice action:

o {removesthereguirementthat-aclaim

vit-} repeals requirements related

to affidavits of merit;
« prohibits preudicing a defendant in an adjudication of a claimaint's claims;

« prohibits pursuing or collecting on ajudgment against a health care provider's

personal income or assets, with exceptions,

e grantsaccessto the court's Xchange databaseto the Division of Professional Licensing
(division),

 establishes data collection and reporting requirements for the { Pepartment-of- Occupational
Licensing-and the Administrative Office of the Ceurts} division;
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« establishesan evidentiary standard for claims of future expensesrelated to life care

plans,

« amends {theprocessfor} procedure pertaining to prelitigation review panels and
{ prelitigation} panel reviews, { and}

 makesa prelitigation review panel'srecommendations or findings advisory; and

» makes technical changes.
Money Appropriated in thisBill:
None
Other Special Clauses:
None
AMENDS:
78B-3-405 , as last amended by Laws of Utah 2023, Chapter 330, as last amended by Laws of Utah
2023, Chapter 330
78B-3-410, aslast amended by Laws of Utah 2010, Chapter 97 , as last amended by Laws of Utah
2010, Chapter 97

78B-3-416 , as last amended by Laws of Utah 2024, Chapter 366 , as last amended by Laws of Utah
2024, Chapter 366
78B-3-418 , aslast amended by Laws of Utah 2022, Chapter 212 , as last amended by Laws of Utah
2022, Chapter 212
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78B-3-423 , aslast amended by Laws of Utah 2022, Chapter 212, aslast amended by Laws
of Utah 2022, Chapter 212

78B-3-424 , as enacted by Laws of Utah 2010, Chapter 97 , as enacted by Laws of Utah 2010,
Chapter 97

78B-3-418.5 , Utah Code Annotated 1953 , Utah Code Annotated 1953
78B-3-423.1 , Utah Code Annotated 1953 , Utah Code Annotated 1953

REPEALS:

Be it enacted by the Legidature of the state of Utah:

Section 1. Section 1 isenacted to read:

78A-2-109.6. Professional licensing reporting -- Survey and report of malpractice actions
against health care providers.

The Administrative Office of the Courts shall provide to the Division of Professional

Licensing for each case filed alleging, as defined in Section 78B-3-403, a mal practice action

against a health care provider:

(1) acopy of theinitial complaint, including any attachments; and

(2) acopy of any dispositive decisions issued.
Section 1. Section 78B-3-405 is amended to read:
78B-3-405. Amount of award reduced by amounts of collateral sources availableto plaintiff

-- No reduction wher e subrogation right exists -- Collateral sour ces defined -- Procedureto

preserve subrogation rights -- Evidence admissible -- Exceptions.

(1) This section applies to malpractice actions against health care providers, as defined in Section
78B-3-403.
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(2) Inatrid, the factfinder or court may not prejudice a defendant by knowing or considering evidence

of the claimant's alleged losses for past medical expenses or the cost of medical equipment before:
liability for the alleged losses has been established; and

any claim for or award of general or noneconomic damages, if any, for the alleged losses has been
fully adjudicated or entered.

e
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Subject to Subsection (3)(b), the court may add specific or economic damages to an award, if

any, under Subsection (2)(b) based on amounts that the plaintiff paid, or that athird party insurer,

whether public or private, paid to a medical provider.

l—
O
N—"

The court may not calculate an award of specific or economic damages based solely on amounts a

medical provider indicates on abill or invoice.

4) If aplaintiff did not have insurance to pay medical expenses related to the injury at issue, the court

=

shall award the amounts the plaintiff actually paid or owes for medical care resulting from the loss.

)
<

A plaintiff may not pursue, collect, or execute on ajudgment against an individual health care

I |

provider's personal income or assets, unless the court finds that the provider's conduct was willful

and malicious or intentionally fraudulent.

Prior to any award of damagesto a plaintiff, a plaintiff may not make allegations that that court

S

finds:

l—

i) areirrelevant to the adjudication of the claims at issue;

(i) are made primarily to coerce or induce settlement in an individual defendant provider; and

(i) pertain to a provider's personal income or assets.

SION

| In actions in which damages are awarded to compensate the plaintiff for losses sustained, the

court shall reduce the amount of the award by the total of all amounts paid to the plaintiff from all
collateral sources which are available to him. No reduction may be made for collateral sources for
which a subrogation right exists as provided in this section nor shall there be a reduction for any
collateral payment not included in the award of damages.

[€2)] (7) Upon afinding of liability and an awarding of damages by the trier of fact, the court shall

receive evidence concerning the total amounts of collateral sources which have been paid to or for
the benefit of the plaintiff or are otherwise available to him. The court shall aso take testimony
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of any amount which has been paid, contributed, or forfeited by, or on behalf of the plaintiff or

members of hisimmediate family to secure hisright to any collateral source benefit which heis
receiving as aresult of hisinjury, and shall offset any reduction in the award by those amounts.
Evidence may not be received and a reduction may not be made with respect to future collateral
source benefits except as specified in Subsection [(5)] (10).

[€3)] (8) For purposes of this section "collateral source” means payments made to or for the benefit of
the plaintiff for:

(&) medical expenses and disability payments payable under the United States Social Security Act,
any federal, state, or local income disability act, or any other public program, except the federal
programs which are required by law to seek subrogation;

(b) any health, sickness, or income replacement insurance, automobile accident insurance that provides
health benefits or income replacement coverage, and any other similar insurance benefits, except
life insurance benefits available to the plaintiff, whether purchased by the plaintiff or provided by
others;

(c) any contract or agreement of any person, group, organization, partnership, or corporation to provide,
pay for, or reimburse the costs of hospital, medical, dental, or other health care services, except
benefits received as gifts, contributions, or assistance made gratuitously; and

(d) any contractual or voluntary wage continuation plan provided by employers or any other system
intended to provide wages during a period of disability.

[f4] (9) To preserve subrogation rights for amounts paid or received prior to settlement or judgment,
aprovider of collateral sources shall, at least 30 days before settlement or trial of the action, serve
awritten notice upon each health care provider against whom the malpractice action has been
asserted. The written notice shall stete:

(&) the name and address of the provider of collateral sources;

(b) the amount of collateral sources paid,;

(c) the names and addresses of all persons who received payment; and

(d) theitems and purposes for which payment has been made.

[€5)] (10) Evidenceisadmissible of government programs that provide payments or benefits available
in the future to or for the benefit of the plaintiff to the extent available irrespective of the recipient's
ability to pay. Evidence of the likelihood or unlikelihood that the programs, payments, or benefits
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will be available in the future is also admissible. Thetrier of fact may consider the evidencein
determining the amount of damages awarded to a plaintiff for future expenses.

[€6)] (11) A provider of collateral sourcesis not entitled to recover any amount of benefits from a
health care provider, the plaintiff, or any other person or entity as reimbursement for collateral
source payments made prior to settlement or judgment, including any payments made under Title
26B, Chapter 3, Part 10, Medical Benefits Recovery, except to the extent that subrogation rightsto
amounts paid prior to settlement or judgment are preserved as provided in this section.

[€A] (12) All policies of insurance providing benefits affected by this section are construed in

accordance with this section.

{(8)}

Section 2. Section 78B-3-410 is amended to read:
78B-3-410. Limitation of award of noneconomic damages and economic damagesin
malpractice actions.
D
noneconomictosses| Subject to Subsection (3), an injured plaintiff in a mal practice action against
a health care provider may only recover noneconomic losses to compensate for pain, suffering, and

inconvenience. The amount of damages awarded for noneconomic |oss may not exceed:

(&) for acause of action arising before July 1, 2001, $250,000;

(b) for acause of action arising on or after July 1, 2001 and before July 1, 2002, the limitation is
adjusted for inflation to $400,000;

(c) for acause of action arising on or after July 1, 2002, and before May 15, 2010 the $400,000
limitation described in Subsection (1)(b) shall be adjusted for inflation as provided in Subsection
(2); and

(d) for acause of action arising on or after May 15, 2010, $450,000.

2
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(@) Beginning July 1, 2002 and each July 1 thereafter until July 1, 2009, the limit for damages under
Subsection (1)(c) shall be adjusted for inflation by the [state treasdrer] Administrative Office of the
Courts.

[(b) By

[{€)] (b) The amount resulting from Subsection (2)(a) shall:

(i) be rounded to the nearest $10,000; and

(i) apply to acause of action arising on or after the date the annual adjustment is made.

(3) {TFhemaximum-combined-ameount} For any award of { econemic-and-noneconomic} damages
{awarded} related to {aninj o} alifecare
plan, the { extent-required-tnder-Utah-Constitution-Artiele X Vi-Seetion-5-fer} court may award
damages for { injuriesresulting-in-death} future estimated costs only if the court finds the costs are
supported by clear and convincing evidence.

[(3)] (4) Asusedin thissection, "inflation" means the seasonally adjusted consumer price index for all
urban consumers as published by the Bureau of Labor Statistics of the United States Department of
Labor.

[(4)] (5) Thelimit under Subsection (1) does not apply to awards of punitive damages.

78B-3-412. Notice of intent to commence action.
(1) A malpractice action against a health care provider may not be initiated unless and until the plaintiff:
(a) givesthe prospective [defendant] respondent, or [his] the respondent’s executor or successor, at least

90 days prior notice of intent to commence an action in accordance with this section; and

(b) except for an action against a dentist or a dental care provider, the plaintiff receives a certificate of
compliance from the division in accordance with Section 78B-3-418.

(2) The notice shall include:

() ageneral statement of the nature of the claim;

(b) the personsinvolved;

(c) the date, time, and place of the occurrence;

(d) the circumstances surrounding the claim;

(e) specific allegations of misconduct on the part of the prospective [defendant] respondent; and
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(f) the nature of the alleged injuries and other damages sustained.

(3) Notice may bein letter or affidavit form executed by the plaintiff or his attorney. Service shall
be accomplished by persons authorized and in the manner prescribed by the Utah Rules of Civil
Procedure for the service of the summons and complaint in acivil action or by certified mail, return
receipt requested, in which case notice shall be considered served on the date of mailing.

(4) Notice shall be served within the time allowed for commencing a mal practice action against a health
care provider. If the noticeis served less than 90 days prior to the expiration of the applicable time
period, the time for commencing the mal practice action against the health care provider shall be
extended to 120 days from the date of service of notice.

(5) Thissection shall, for purposes of determining its retroactivity, not be construed as relating to
the limitation on the time for commencing any action, and shall apply only to causes of action
arising on or after April 1, 1976. This section shall not apply to third party actions, counterclaims or
crossclaims against a health care provider.

Section 3. Section 78B-3-416 is amended to read:
78B-3-416. Division to provide {prelitigation} review panel -- Exemption -- Procedures

-- Statute of limitationstolled -- Composition of panel -- Expenses -- Division authorized to set

license fees.

(1)

(& Thedivision shal provide a [hearing{ } prelitigation-review} panel{ -to-conduct-aprelitigation-panet
review,in-accordance with-thispart;} in{ [} aleged-medicaliability-casesagainst-heath-care
providers-as defined-n-Section-78B-3-403;] prelitigation review panel to conduct a panel review in

accordance with this part, in all malpractice actions against a health care provider, except dentists or

dental care providers.
(b)
(i) Thedivision shall establish proceduresfor [prekmgmeﬂfensrdera&ﬁreﬁmedreakhabwaawﬂer

panel {review} reviews.

(i) Thedivision may establish rules necessary to administer the process and procedures related to
[prelitigation-hearings| a{ prelitigation} panel review and the conduct of [prelitigation-hearings| a
member of a prelitigation review panel or participant in a{ prefitigation} panel review in
accordance with Sections 78B-3-416 through 78B-3-420.
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(c) [Fheproceedingsare] A { prelitigation} panel review isinformal, nonbinding, and [are]not subject
to Title 63G, Chapter 4, Administrative Procedures Act, but [are] is compulsory as a condition

precedent to commencing litigation.

(d) [Proceedings| A {prelitigation} panel review that is conducted under authority of this section
[are] is confidential, privileged, and immune from civil process.

(e) Thedivision may not provide more than one [hearing-panel] { prelitigation} review panel for each
aleged [medical-Hiability-case-against-a-heath-care provider] malpractice action against a health care
provider.

2

() The party initiating a [medical-tiability-action] malpractice action against a health care provider shall
file arequest for a prelitigation panel review with the division within 60 days after the service of a

statutory notice of intent to commence action under Section 78B-3-412.

(b) Therequest shal include a copy of the notice of intent to commence action[-—Therequest{} -and-the
claimant-} shal-{ [} bemattedto] and the claimant shall mail the request and notice of intent to all
health care providers named in the notice and request.

©)

(8 Asused in this Subsection (3):

(i) "Court-appointed therapist” means a mental health therapist ordered by a court to provide

psychotherapeutic treatment to an individual, a couple, or afamily in adomestic case.
(if) "Domestic case" means a proceeding under:

(A) [Fitte78B5]Chapter 7, Protective Orders and Stalking Injunctions;

(B) [Fitte#8B;|Chapter 13, Utah Uniform Child Custody Jurisdiction and Enforcement Act;

(C) [Fitte78B;|Chapter 15, Utah Uniform Parentage Act;

(D) Title 81, Chapter 4, Dissolution of Marriage; or

(E) Title 81, Chapter 9, Custody, Parent-time, and Visitation.

(iii) "Mental health therapist" means the same as that term is defined in Section 58-60-102.

(b) If acourt appoints a court-appointed therapist in a domestic case, a party to the domestic case may
not file arequest for {{a}]} prelitigation panel review for a malpractice action against the court-
appointed therapist during the pendency of the domestic case, unless:

(i) the party has requested that the court rel ease the court-appointed therapist from the appointment; and

(i) the court finds good cause to rel ease the court-appointed therapist from the appointment.
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(c) If aparty isprohibited from filing arequest for {{al} [pretitigation] panel review under Subsection
(3)(b), the applicable statute of limitations tolls until the earlier of:

(i) the court releasing the court-appointed therapist from the appointment as described in Subsection (3)
(b); or

(i) the court entering afinal order in the domestic case.

(4)

(@ Thefiling of arequest for a prelitigation panel review under this section tolls the applicable statute
of limitations until the later of:
(i) 60 daysfollowing the division's issuance of:

(A) anopinion by the [pretitigation| review panel; or

(B) acertificate of compliance under Section 78B-3-418; or
(i) the expiration of the time for holding a[hearing ] { prefitigation} panel review under Subsection

(@ b)(ii).

(b) Thedivision shall:

(i) send any opinion issued by the panel to all parties by regular mail; and

(if) complete a [prelitigation-hearing ] { prelitigation} panel review under this section within:

(A) 180 days after the filing of the request for prelitigation panel review; or

(B) any longer period as agreed upon in writing by all parties to the review.

[{€) he-prelitigation-hearing-has-net-been-completed-withinthe time

(c) If a{prelitigation} panel review does not occur within the time limits under Subsection (4)(b)

(ii), the claimant or respondent may, no later than 180 days after the day on which the request for
{ prefitigation} a panel review was filed under Subsection (2), file with the division an affidavit
aleging{;} with supporting attachments, if any:

(i) that the claimant or respondent failed to reasonably cooperate in scheduling the { prelitigation} panel

review; or

-10-
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(ii) any other reason that the { prelitigation} panel review did not occur within the time limits under
Subsection (4)(b)(ii).

(d) If the [etaimant] claimant or [-] respondent files an affidavit under Subsection [{(4)(e)(i)] (4)(c):

(i) within 15 days of thefiling of the affldavlt[ﬂneIeFSubseeHeH{éB{e}(Hﬂ the division shall
[detem%ﬂe{}

litigation-hearing;-and] {:} conclude, based solely on the affidavit and any supporting attachments,
whether the claimant or respondent failed to reasonably cooperate in the scheduling of the panel

review; and

(if)

(A) if the [determination-is] division finds that the [res
seheduting-ef-a-hearing;-ane-the ] claimant or respondent did not fail to reasonably cooperate, the
division shall[;] issue a certificate of compliance for the claimant in accordance with [Section
78B-3-418] { Subection} Subsection 78B-3-418(3)(b), stating the division's determination and the
facts upon which the determination is based; or

(B) if the division makes a determination other than the determination in Subsection (4)(d)(i 1)(A), [the

determination-of-the divison-under-this Subsection{4)] the division shall , Subj ect to Subsection (4)

L issue a certificate of compliance for the claimant, in accordance with Subsection 78B-3-418(3)

(b), stating the division's determination and the facts upon which the determination is based.

(€)

(i) The claimant and any respondent may agree by written stipulation [that-no-useful-purpese would-be
served-by-convening-aprelitigation-panel] to waive the requirement to convene a { prelitigation-}

panelreview under this section.

(i) When the stipulation is filed with the division, the division shall within 10 days after receipt issue
a certificate of compliance under [Section-78B-3-418] Subsection 78B-3-418(3)(c), asit concerns

the stipulating respondent, and stating that the claimant has [ecomplied-with-all-conditionsprecedent

-11-
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to-the commencement-ef-litigationregarding the-elaim) satisfied, by stipulation, the condition

precedent under Subsection (1)(c) to commencing litigation.

(f) Thedivision may not issue a certificate of compliance if the division finds under Subsection (4)(d)

(i1)(B) that the claimant failed to reasonably cooperate in the scheduling of the panel review.

(5) Thedivision shall provide for and appoint an appropriate panel [er-panelsto-hear] to consider
complaints of medical liability and damages, made by or on behalf of any patient who is an alleged
victim of [medieat-abitity{} matpraetiee} —] malpractice. The panels are composed of:

(&) one member who isaresident lawyer currently licensed and in good standing to practice law in

this state and who shall serve as chairman of the panel, who is appointed by the division from
among qualified individuals who have registered with the division indicating a willingness to
serve as panel members, and a willingness to comply with the rules of professional conduct
governing lawyers in the state, and who has completed division training regarding conduct of [panel
hearings| { prelitigation} panel reviews;

(b)

(i) one or more members who are licensed health care providers listed under Section 78B-3-403, who

are practicing and knowledgeable in the same specialty as the proposed [defendant] respondent, and
who are appointed by the division in accordance with Subsection (6); or

(i) inclaimsagainst only a health care facility or the facility's employees, one member who is an
individual currently serving in a health care facility administration position directly related to health
care facility operations or conduct that includes responsibility for the area of practice that is the
subject of the liability claim, and who is appointed by the division; and

(c) alay panelist who is not alawyer, doctor, hospital employee, or other health care provider, and who
Isaresponsible citizen of the state, selected and appointed by the division from among individuals
who have completed division training with respect to panel [hearings| reviews.

(6)

(@) Each person listed as a health care provider in Section 78B-3-403 and practicing under alicense
issued by the state, is obligated as a condition of holding that license to participate as a member of
a [meslica-Habitity prelitigatton-panel] prelitigation review panel at reasonable times, places, and
intervals, upon issuance, with advance notice given in areasonable time frame, by the division of an
Order to Participate as a Medical Liability Prelitigation Panel Member.

-12 -
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(b) A licensee may be excused from appearance and participation as a panel member upon the division
finding participation by the licensee will create an unreasonable burden or hardship upon the
licensee.

(c) A licensee [whom] who the division finds failed to appear and participate as a panel member when
so ordered, without adequate explanation or justification and without being excused for cause by the
division, may be assessed an administrative fine not to exceed $5,000.

(d) A licensee [whom] who the division finds intentionally or repeatedly failed to appear and participate
as a panel member when so ordered, without adequate explanation or justification and without being
excused for cause by the division, may be assessed an administrative fine not to exceed $5,000, and
Is guilty of unprofessional conduct.

(e) All fines collected under Subsections (6)(c) and (d) shall be deposited into the Physicians Education
Fund created in Section 58-67a-1.

(f) Thedirector of the division may collect afinethat is not paid by:

(i) referring the matter to a collection agency; or

(if) bringing an action in the district court of the county where the person against whom the penalty is
Imposed resides or in the county where the office of the director islocated.

(g) A county attorney or the attorney general of the state shall provide legal assistance and advice to the
director in an action to collect afine.

(h) A court shall award reasonable attorney fees and costs to the prevailing party in an action brought
by the division to collect afine.

(7) Each person selected as a panel member shall certify, under oath, that [he] the member has no bias
or conflict of interest with respect to any matter under consideration.

(8) A member of [the{] a} prelitigation{[} hearing] a prelitigation review panel may not receive
compensation or benefits for the member's service, but may receive per diem and travel expensesin
accordance with:

() Section 63A-3-106;

(b) Section 63A-3-107; and

(c) rules made by the Division of Finance pursuant to Sections 63A-3-106 and 63A-3-107.

©)

-13-
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(a) Inaddition to the actual cost of administering the licensure of health care providers, the division
may set license fees of health care providers within the limits established by law equal to their
proportionate costs of administering prelitigation panels.

(b) The claimant bears none of the costs of administering the prelitigation panel except under Section
78B-3-420.

Section 6. Section 6 is enacted to read:
78B-3-416.1. Division collection of prelitigation panel review data.
(1) Thedivision shall:
(a) compile awritten report summarizing the division's administration, including at least the

information described in Subsection (2):

(b) in compiling the written report under Subsection (1)(a), review information received from the
Administrative Office of the Courts under Section 78A-2-109.6; and
(c) provide the written report under Subsection (1)(a) to the Judiciary Interim Committee no later than

November 1 of each year.
(2) Thereport under Subsection (1) shall detail, for the period beginning on the day after the day
through which the last report covered, and ending on the day through which datais available:

(a) the number of prelitigation panel reviews the division convened, by license class of the respondents;

(b) the number of cases for which a claimant filed a complaint in court;

(c) the number of casesin which aprovider and claimant agreed to forgo a prelitigation panel review;

(d) the number of casesin which a provider and claimant agreed to use a prelitigation panel review as

binding arbitration;

(e) for each prelitigation panel review the division convened, the prelitigation review panel's

determinations regarding merit under Subsection 78B-3-418(2)(a);

(f) the number of cases that were settled after a prelitigation panel review and:
(i) before acomplaint alleging a malpractice action against a health care provider in court isfiled in

court; and

(ii) after acomplaint described in Subsection (2)(g)(i) isfiled; and

(g) for cases alleging a malpractice action against a health care provider that were resolved, including
by adjudication or stipulated settlement:

(i) the amount of damages sought as compared to the amount of damages awarded or otherwise

obtained, if known, including by category of:

-14 -
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(A) general or non-economic damages,

(B) specific, special, or economic damages; and

(C) punitive damages;

(ii) the number of cases that were dismissed with prejudice and without an award of damages or any

other economic relief to the claimant.

(3) Thedivision may require the following persons to submit to the division the information necessary

for the division to comply with Subsection (1):

(a) aclaimant;

(b) arespondent;
(c) amember of the prelitigation review panel; or

(d) aparticipant in the prelitigation panel review.
Section 4. Section 78B-3-418 is amended to read:
78B-3-418. {Pecision-} Opinion and recommendations of panel.

1)

(&) The prelitigation review panel shall issue an opinion and the division shall issue a certificate of
compliance with the [pre-litigation-hearing] prelitigation requirements of this part in accordance
with this section.

(b) A certificate of compliance issued in accordance with this section is proof that [the-claimant-has

i ] the claimant has met all conditions precedent{;-} under this

section{;-} to commencing litigation.

2

(@ The panel shall render [its] an opinion in writing not later than 30 days after the{f } [end-of-the
proeceedings] day on which the { prelitigation} panel review concludes, and determine on the basis
of the evidence whether:

(i) each claim against each health care provider has merit or has no merit; and

(ii) if aclaimis{deemed } [meritorious{ tnder Subsection (2)(a)(i)} - { [} whether ] deemed

meritorious under Subsection (2)(a)(i), the conduct complained of resulted in harm to the

claimant.
(b) Thereisno judicia or other review or appeal of the panel's [decision-or-recommendations| opinion
under Subsection (2)(a).

-15-
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414 (3) Thedivision shall issue a certificate of compliance to the claimant, for each respondent named in the

notice of intent to file a claim under this part, if:
416 (a) for anamed respondent, the panel issues an opinion [of-merit]under [Subsections(2)(a)(i)-and
{+)] Subsection (2)(a);

418

iy or (i) ]
421 [€e)] (b) the claimant has complied with the provisions of Subsections 78B-3-416(4)(c) and (d); or
423 [(e)] (c) the parties submitted a stipulation under Subsection 78B-3-416(4)(e).

362 Section 5. Section 5 is enacted to read:

363 78B-3-418.5. Attorney fees.

426 (1) {A-claimantinamalpracticeacti
court may award attorney fees and costs { that-any-} to arespondent { ineurs elefending-against-any
pleaded elaim-or-cause of-action;} provider if:

365 @

429 {@} () {the} aprelitigation review panel renders an opinion under Subsection 78B-3-418(2)(a) that
{the} aclaimant's claim or cause of action has no merit; {and} or

367 (i) the court finds that the claimant did not receive a certificate of compliance because the plaintiff

failed to reasonably cooperate in the scheduling of the prelitigation panel review under
78B-3-416(4)(f);

370 (b) the claimant proceeds to litigate the malpractice action against a health care provider without
obtaining an affidavit of merit under Section 78B-3-423; and

431 {{B)} (c) thecourt finds that the claimant {dees} did not substantially prevail on the merits of {the

al claims.
433 (2) A claimant in a malpractice action against a health care provider, or the claimant's attorney, is

liable to any respondent for the reasonable attorney fees and costs incurred by the respondent, or by

the respondent's insurer, in connection with any filing, submission, { pretitigation} panel review,

arbitration, or judicial proceeding under this part for which a claimant files or submits an affidavit

containing an allegation that the court or arbitrator finds that the claimant knew, or should have
known, to be baseless or false at the time the affidavit was signed, filed, or submitted.
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(3) A court, or an arbitrator under Section 78B-3-421, may award reasonable attorney fees or costs

under Subsection (1) only if the respondent files a motion for the attorney fees or costs no later than

60 days after the day on which the court's or arbitrator's final decision, judgment, or dismissal of all

claimsin the action is entered.
Section 6. Section 78B-3-423 is amended to read:

78B-3-423. Affidavit of merit.

(a) [Theclaimant-shall-fite-an-affidavit-of-merit] A claimant who electsto file an affidavit of merit shall
file the affidavit of merit:

(i) within 60 days after the day on which the pre-litigation panel issues an opinion, if the claimant

receives a finding from the pre-litigation panel in accordance with Section 78B-3-418 of non-
meritorious for either:
(A) the claim of breach of applicable standard of care; or
(B) that the breach of care was the proximate cause of injury;
(if) within 60 days after the day on which the time limit in Subsection 78B-3-416(4)(b)(ii) expires,
if apre-litigation hearing is not held within the time limits under Subsection 78B-3-416(4)(b)
(i1); or
(ii1) within 30 days after the day on which the division makes a determination under Subsection
78B-3-416(4)(d)(ii)(B), if the division makes a determination under Subsection 78B-3-416(4)(d)
(i1)(B).
[{e)] (b) A claimant who is [required] electsto file an affidavit of merit under Subsection (1)(a) shall:
(i) filethe affidavit of merit with the division; and
(if) serve each defendant with the affidavit of merit in accordance with Subsection 78B-3-412(3).
(2
(a) A claimant may proceed to litigate and pursue a judicial remedy regardless of whether:

(i) the claimant has obtained or filed an affidavit of merit under this section;
(ii) areview panel deemed the claimant's claims to have merit; or
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(iii) the claimant participated in areview panel.
[(2)] (3) The affidavit of merit shall:
(a) be executed by the claimant's attorney or the claimant if the claimant is proceeding pro se, stating

that the affiant has consulted with and reviewed the facts of the case with a health care provider
who has determined after areview of the medical record and other relevant material involved in the
particular action that there is a reasonable and meritorious cause for the filing of amedical liability
action; and

(b) include an affidavit signed by a health care provider who meets the requirements of Subsection
[(D] (3):

(i) stating that in the health care provider's opinion, there are reasonable grounds to believe that the
applicable standard of care was breached,;

(i) stating that in the health care provider's opinion, the breach was a proximate cause of the injury
claimed in the notice of intent to commence action; and

(iii) stating the reasons for the health care provider's opinion.

[(3)] (4) The statement required in Subsection [{(2){b){1)] (3)(b)(i) shall be waived if the claimant
received an opinion that there was a breach of the applicable standard of care under Subsection
78B-3-418(2)(a)(i).

[(4)] (5) A health care provider who signs an affidavit under Subsection [(2){b)] (3)(b) shall:

(&) if none of the respondentsis a physician or an osteopathic physician, hold a current unrestricted
license issued by the appropriate licensing authority of Utah or another state in the same specialty or
of the same class of license as the respondents; or

(b) if at least one of the respondents is a physician or an osteopathic physician, hold a current
unrestricted license issued by the appropriate licensing authority of Utah or another state to practice
medicinein al its branches.

[(5)] (6) A clamant's attorney or claimant may obtain up to a 60-day extension to file the affidavit of
merit if:

(a) the claimant or the claimant's attorney submits a signed affidavit for extension with notice to the
division attesting to the fact that the claimant is unable to submit an affidavit of merit as required by
this section because:

(i) astatute of limitations would impair the action; and

(i) the affidavit of merit could not be obtained before the expiration of the statute of limitations; and
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(b) the claimant or claimant's attorney submits the affidavit for extension to each named respondent
in accordance with Subsection 78B-3-412(3) no later than 60 days after the date specified in

Subsection [(){b)YH)] (1)(AQ)(I).
[(6)] (7)

(& A claimant or claimant's attorney who submits allegations in an affidavit of merit that are found to
be without reasonable cause and untrue, based on information available to the plaintiff at the time
the affidavit was submitted to the division, isliable to the defendant for the payment of reasonable
expenses and reasonabl e attorney fees actually incurred by the defendant or the defendant's insurer.

(b) An affidavit of merit is not admissible, and cannot be used for any purpose, in a subsequent lawsuit
based on the claim that is the subject of the affidavit, except for the purpose of establishing the right
to recovery under Subsection [(6)(€)] (7)(c).

(c) A court, or arbitrator under Section 78B-3-421, may award costs and attorney fees under Subsection
[(6)@)] (7)(a) if the defendant files a motion for costs and attorney fees within 60 days of the
judgment or dismissal of the action in favor of the defendant. The person making a motion for
attorney fees and costs may depose and examine the health care provider who prepared the affidavit
of merit under Subsection [(2)}{b)] (3)(b).

[€7A)] (8) If aclaimant or the claimant's attorney does not file an affidavit of merit as required by this
section, the division may not issue a certificate of compliance for the claimant and the malpractice
action shall be dismissed by the court.

[(8)] (9) For each request for prelitigation panel review under Subsection [78B-3-416(2)

{b)] 78B-3-416(2), the division shall compile the following information:

(8 whether the cause of action arose on or after July 1, 2010;

(b) the number of respondents named in the request; and

(c) for each respondent named in the request:

(i) therespondent'slicense class,

(i) if the respondent has a professional specialty, the respondent's professional specialty;

(iii) if the division does not issue a certificate of compliance at the conclusion of the prelitigation
process, the reason a certificate was not issued;

(iv) if the division issues a certificate of compliance, the reason the certificate of compliance was
issued;
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(v) if an affidavit of merit wasfiled by the claimant, for each health care provider who submitted an

affidavit under Subsection [(2)(b)] (3)(b):

478 (A) the health care provider's license class and professional specialty; and

479 (B) whether the health care provider meets the requirements of Subsection 78B-3-416(5)(b); and

481 (vi) whether the claimant filed an action in court against the respondent.

482 [(9)] (10) The division may require the following persons to submit the information to the division
necessary for the division to comply with Subsection [(8)] (9):

484 (8 aclaimant;

485 (b) arespondent;

486 (c) ahealth care provider who submits an affidavit under Subsection [(2)(b)] (3)(b); and

487 (d) amedica liability pre-litigation panel.

488 Section 7. Section 7 is enacted to read:

489 78B-3-423.1. Division collection of panel review data.

490 (1) Thedivision shall:

491 (a) compile awritten report summarizing the division's administration of panel reviews, including at
|east the information described in Subsection (2);

493 (b) in compiling the written report under Subsection (1)(a), review information obtained from the

court's X change database, made available to the division without cost by the Administrative Office

of the Courts; and

496 (c) provide the written report under Subsection (1)(a) to the Judiciary Interim Committee no later than

November 1 of each year.
498 (2) The report under Subsection (1) shall detail, for the period beginning on the day after the day
through which the last report covered, and ending on the day through which data is available:

501 (a) the number of panel reviews the division convened, by respective license class;

502 (b) the number of casesfor which aclaimant filed acomplaint in court;

503 (c) the number of casesin which a provider and claimant agreed to forgo a panel review;

504 (d) the number of casesin which a provider and claimant agreed to use a panel review as binding
arbitration;

506 (e) for each panel review the division convened, the prelitigation review panel's determinations

regarding merit under Subsection 78B-3-418(2)(a);
508 (f) the number of casesthat were settled after a panel review and:
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509 (i) before acomplaint alleging a malpractice action against a health care provider in court isfiled; and

511 (ii) after acomplaint alleging a malpractice action against a health care provider in court isfiled; and

513 (g) for cases alleging a malpractice action against a health care provider that were resolved, including
by adjudication or stipulated settlement:
515 (i) the amount of damages sought as compared to the amount of damages awarded or otherwise

obtained, if known, including by category of:

517 (A) general or non-economic damages;

518 (B) specific, special, or economic damages; and

519 (C) punitive damages; and

520 (ii) the number of cases that were dismissed with prejudice and without an award of damages or any

other economic relief to the claimant.
522 Section 8. Section 78B-3-424 is amended to read:
78B-3-424. Limitation of liability for ostensible agent.
446 (1) For purposes of this section:

447 (8 "Agent" means aperson who is an "employee," "worker," or "operative," as defined in Section
34A-2-104, of ahedlth care provider.

449 (b) "Ostensible agent" means a person:

450 (i) who isnot an agent of the health care provider; and

451 (i) who the plaintiff reasonably believesis an agent of the health care provider because the health care
provider intentionally, or as aresult of alack of ordinary care, caused the plaintiff to believe that the
person was an agent of the health care provider.

455 (2) A health care provider named as a defendant in a medical malpractice action is not liable for the acts
or omissions of an ostensible agent if:

457 (a) the ostensible agent has privileges with the health care provider, but is not an agent of the health
care provider;

459 (b) the health care provider has, by policy or practice, ensured that a person providing professional
services has insurance of atype and amount required, if any is required, by the rules or regulations

as established in:
462 (i) medical staff by-laws for a health care facility; or
463 (ii) other health care facility contracts, indemnification agreements, rules or regulations;

465
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(c) theinsurance required in Subsection (2)(b) isin effect at the time of the alleged act or omission of
the ostensible agent; and

(d) thereisaclaim of agency or ostensible agency in a plaintiff's notice of intent to commence
an action, and the health care provider, within 60 days of the service of the notice of intent to
commence an action, lists each person identified by the plaintiff who the provider claimsis not an
agent or ostensible agent of the provider.

(3)

(@ {su

policy, if any, covering claims of malpractice against an individual provider shall have the first

obligation to cover any covered claimsin {&} the malpractice action { breught-against-the patient's

health-eare previderif:} .

{h} (b) {thepatient'sheatth-careprovider:} Only after the covered claims have been paid or
satisfied under the individual provider's insurance policy pursuant to Subsection (3)(a) may a
claimant or other entitled party to seek coverage and payment for damages under an insurance

1 Aninsurance

policy, if any, of the individual provider's employer.

{[3)}H4)} This section appliesto a cause of action that arises on or after July 1, 2010.
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78B-8-201. Basisfor punitive damages awar ds -- Section inapplicableto DUI cases or
providing illegal controlled substances -- Division of award with state.

(1)

(@) Except as otherwise provided by statute, punitive damages may be awarded only if compensatory or
general damages are awarded and it is established by clear and convincing evidence that the acts or
omissions of the tortfeasor are the result of willful and malicious or intentionally fraudulent conduct,
or conduct that manifestsa | '

or malicious disregard of the rights of others.

(b) The limitations, standards of evidence, and standards of conduct of Subsection (1)(a) do not apply to
any claim for punitive damages arising out of the tortfeasor's:

(i) operation of amotor vehicle or motorboat while voluntarily intoxicated or under the influence of any
drug or combination of acohol and drugs as prohibited by Section 41-6a-502;

(i) causing death of another person by providing or administering an illegal controlled substance to the
person under Section 78B-3-801; or

(ii1) providing an illegal controlled substance to any person in the chain of transfer that connects
directly to a person who subsequently provided or administered the substance to a person whose
death was caused in whole or in part by the substance.

(c) The award of a penalty under Section 78B-3-108 regarding shoplifting is not subject to the prior
award of compensatory or general damages under Subsection (1)(a) whether or not restitution has
been paid to the merchant prior to or as a part of acivil action under Section 78B-3-108.

(2) Evidence of a party's wealth or financial condition shall be admissible only after afinding of
liability for punitive damages has been made.

() Discovery concerning a party's wealth or financial condition may only be allowed after the party
seeking punitive damages has established a prima facie case on the record that an award of punitive
damagesis reasonably likely against the party about whom discovery is sought and, if disputed, the
court is satisfied that the discovery is not sought for the purpose of harassment.

(b) Subsection (2)(a) does not apply to any claim for punitive damages arising out of the tortfeasor's:

(i) operation of amotor vehicle or motorboat while voluntarily intoxicated or under the influence of any
drug or combination of alcohol and drugs as prohibited by Section 41-6a-502;

(if) causing death of another person or causing a person to be addicted by providing or administering an
illegal controlled substance to the person under Section 78B-3-801; or
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(iii) providing anillegal controlled substance to any person in the chain of transfer that connects
directly to a person who subsequently provided or administered the substance to a person whose
death was caused in whole or in part by the substance.

©)

(&) In any case where punitive damages are awarded, the court shall enter judgment as follows:

(i) for thefirst $50,000, judgment shall be in favor of the injured party; and
(if) any amount in excess of $50,000 shall be divided equally between the state and the injured
party, and judgment to each entered accordingly.

(b)

(i) Theactua and bonafide attorney fees and costs incurred in obtaining and collecting the judgment
for punitive damages shall be considered to have been incurred by the state and the injured party in
proportion to the judgment entered in each party's behalf.

(A) The state and injured party shall be responsible for each one's proportionate share only.
(B) Thestateisliable to pay its proportionate share only to the extent it receives payment toward its
judgment.

(i) If the court awards attorney fees and costs to the injured party as a direct result of the punitive
damage award, the state shall have a corresponding credit in a proportionate amount based on the
amounts of the party's respective punitive damage judgments. This credit may be applied as an
offset against the amount of attorney fees and costs charged to the state for obtaining the punitive
damage judgment.

(c) The state shall have all rights due a judgment creditor to collect the full amounts of both punitive
damage judgments until the judgments are fully satisfied.

(i) Neither party isrequired to pursue collection.

(i1) In pursuing collection, the state may exercise any of its collection rights under Section 63A-3-301 et
seg., Section 63A-3-502 et seq., and any other statutory provisions. Any amounts collected on these
judgments by either party shall be held in trust and distributed as set forth in Subsection (3)(e).

(d) Unlessall affected parties, including the state, expressly agree otherwise, collection on the punitive
damages judgment shall be deferred until al other judgments have been fully paid. Any payment
by or on behalf of any judgment debtor, whether voluntary, by execution, or otherwise, shall be
distributed and applied in the following order:

(i) tothe judgment for compensatory damage and any applicable judgment for attorney fees and costs,
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563 (i) totheinitial $50,000 of the punitive damage judgment;
564 (iii) to any judgment for attorney fees and costs awarded as a direct result of the punitive damages; and
566 (iv) to the remaining judgments for punitive damages.
567 (e) Any partial payments shall be distributed equally between the state and injured party.
568 (f) After the payment of attorney fees and costs, al amounts paid on the state's judgment shall be
remitted to the state treasurer to be deposited into the General Fund.
523hh Section 9. Effective date.
This bill takes effect on May 7, 2025.
Section 13. Repealer.
This Bill Repedls:
572 Section 78B-3-423, Affidavit of merit.
2-28-25 2:50 PM
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